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The Spanish Judiciary’s New 
Clothes

Oleguer Sarsanedas, Senior Research Fellow Associate, CIDOB

The Spanish judicial system has a reputation for being slow, outdated, inefficient, and 
costly. Notoriously user-unfriendly, it is seen by many as out of touch with the times. 
Spain is a country historically cursed with tyranny and authoritarianism, and there is 
a long standing tradition of politicians meddling in judicial affairs, if not of outright in-
tervention. The past thirty-four years are in fact the longest period in which Spaniards 
have enjoyed democratic legal safeguards. Today, however, the Spanish judicial system 
is starting to look as outmoded and moth-eaten as ever –not only, not even primarily, 
because of the gowns and the collars they wear and the literary style they affect.

The present democratic period started with the passage of the 1978 Constitution, draft-
ed and approved following Franco’s death in 1975 (thirty-nine years after the military 
coup that brought him into power). The Constitution established a modern, independ-
ent and accessible judiciary as the essential third branch of government. It declared 
that justice emanates from the people and is administered by independent judges and 
magistrates, who are irremovable, and responsible and subject only to the rule of law.

The Spanish judicial system is headed by the Supreme Court, which is the country’s 
highest tribunal except for constitutional questions. The supreme governing and ad-
ministrative body is the General Council of the Judiciary. Its primary functions are the 
appointment of judges and the maintenance of ethical standards within the legal pro-
fession. The Constitution provides that twelve of the Court’s twenty members are to be 
selected for five-year terms by a council composed of judges, lawyers, and magistrates, 
with the remaining eight to be chosen by Parliament. A judicial reform law in 1985 
called for all twenty members to be chosen by Parliament (ten by Congress, and ten by 
the Senate), but the present government is preparing a new reform law that will revert 
to the previous situation. The General Council of the Judiciary elects the president of 
the Supreme Court, who also serves on this council. In addition, there are territorial 
courts, regional courts, provincial courts, trial courts, and municipal courts.

Constitutional questions are resolved by a special Constitutional Court, which con-
sists of twelve judges who serve for nine-year terms. Four of these are appointed by 
Congress, four by the Senate, two by the executive branch, and two by the General 
Council of the Judiciary. They are chosen from among jurists of recognized standing 
and experience. The Constitutional Court rules on the constitutionality of laws, acts or 
regulations passed by the national or regional parliaments.
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This is the context in which the Dívar affair--a recent case that has rocked the boat of 
Spanish justice--took place. Carlos Dívar, Chief Justice and Head of the Spanish Judici-
ary, was alleged to have used considerable public money for pleasure trips.  For public 
opinion, this was the final straw. As parties followed the pace set by public outcry at 
Dívar’s nonchalant spending of taxpayers’ money, former Chief Prosecutor of Catalo-
nia José María Mena came up with the  exact metaphor for the case: the Emperor’s new 
clothes. Like the little boy in the Hans Christian Andersen tale, Spanish citizens (with 
a little help, this time, from some of the mainstream media) raised their voices and 
exposed the nakedness (despite the noble robes) of the Spanish Judiciary. 

It all started in March 2012 when Judge José Manuel Gómez Benítez, a standing mem-
ber of the General Council of the Judiciary, reported to the State Chief Prosecutor’s 
office certain supposedly customary practices (namely, frequent extra-long week-ends 
at four-star hotels in Marbella, paid for with taxpayers’ money) of its President, Car-
los Dívar, also President of the Supreme Court. In a country undergoing severe EU/
IMF-imposed austerity treatment and afflicted by the highest unemployment rate in 
Europe, this was not the sort of news citizens were going to take lightly.  

Hardly a media-friendly figure, Dívar tried to deflect mounting criticism with under-
statements (which inflamed public anger even further) and a little help from the Minis-
ter of Justice, Alberto Ruiz Gallardón (who rushed to applaud Dívar’s dismally unsat-
isfactory explanations), the Attorney General, Eduardo Torres-Dulce (who said there 
were no grounds for prosecution, and hence no case) and the Supreme Court (which 
voted not to file a suit against Dívar). To no avail: fueled by public opinion, pressure on 
all sides finally forced Carlos Dívar to do the obvious and resign on 21 June.

But this was not, of course, the end of the story. Rather, throughout the unfolding of the 
Dívar affair it was the state of the judicial branch of Spanish democracy as a whole that 
began to unravel before the eyes of the general public. And it was left for anyone to see 
that what lay beneath the clothes of customary social respect for judicial institutions 
was the nakedness of its members’ internal battles: the micropolitics, the corporate 
power struggles, and the personal likes and dislikes. The surfacing of these unedify-
ing features of the administration of justice in Spain tells a sad tale of envy, feuds and 
resentment which not only further erodes the Judiciary’s legitimacy and standing, but 
is increasingly understood as the root-cause of Spain’s most recent –and loudest-- judi-
cial scandal: the disbarment of celebrity judge Baltasar Garzón in February 2012.

The trial of Garzón, world-famous investigating magistrate and civil rights crusader, 
shook a country still haunted by the ghosts of the Civil War of 1936-1939. Garzón’s de-
cision to open a court investigation into 114.000 deaths (“the victims of Francoism”, as 
labeled by the media) enraged fellow judges, and cost him his post. It became obvious 
to many that Spain’s courts had no interest in righting the wrongs done to Spanish citi-
zens and helping to heal the wounds left by the war and the ensuing four decades of 
dictatorship. In addition, Garzón was a very well-known personality: he had pursued 
dictators, torturers, and human rights abusers around the globe, pioneering a bold 
use of international law. So, when it emerged that there were judges still active in the 
courts who were outraged by the simple exposition of the facts, particularly as related 
to Spanish 20th century history, this reinforced the image of a Judiciary not only out 
of synch with the times and the citizens’ feelings and perceptions, but also lacking the 
legitimacy to carry out its constitutional duty.

The politicization of justice vs. the judicialization of politics

Now for the bad news: the Spanish Judiciary’s illness has no easy cure. The standard 
prescription of transparency and accountability will simply not suffice unless we look 
beyond the symptoms to the larger syndrome: that of a country in which the politiciza-
tion of justice goes hand in hand with the judicialization of politics.



3

C
ID

O
B • Barcelo

n
a C

en
tre fo

r In
tern

atio
n

al A
ff

airs. Ju
ly 2012

in focus CIDOB 02 . JULY  2012

The long-overdue renewal of half of Spain’s Constitutional Court (blocked from 2010 
to 2012) is but one example of the effect of one of the country’s most persistent con-
ceptual errors in the field of applied politics: consensus in Spain has been understood 
to mean party quotas. As a result, political parties have metastasized throughout the 
country’s institutional body. As MP Gaspar Llamazares (United Left) has pointed out, 
Spain is now facing, in addition to a severe economic crisis, a very deep crisis of its po-
litical party system. The two-party formula in place since the end of Francoism –which 
has led to the occupation and appropriation of the public sphere by the two main par-
ties, the People’s Party (PP), now in office, and the Socialist Party (PSOE), now in the 
opposition— is now proving to be a crippling feature of Spanish democracy, impairing 
governance and encouraging voter disaffection. 

Having lived through a long regime that loathed democracy and hated parties, it is 
only normal that back in 1978 the Spanish Fathers of the Constitution felt they had to 
enhance, promote and protect the essential, systemic role of political parties. But the 
primary role parties were assigned as representatives of the public will has resulted, 
thirty-four years later, in the two main parties’ pervasiveness in the fabric of Spanish 
democracy: from public corporations to national media, from development trusts to 
saving banks and at all levels of public administration –including the judiciary. All 
the major legal proceedings presently under way for corruption, illegal financing or 
dubious financial practices have to do, in one way or another, with this overreaching 
of political parties. Citizens widely suspect that both parties defend in fact similar, in-
terwoven interests: their own.

Party politics has invaded the judicial branch much as it has invaded all other avail-
able space. It has colonized the judges’ professional unions, has tainted appointments 
and rulings –and has thus actively contributed to the judiciary’s disrepute. The Con-
stitutional Court’s impasse is a case in point, but party fighting over the control of all 
significant agencies and governing bodies, from the Court of Accounts to the General 
Council of the Judiciary, has resulted in a net loss of democratic quality. Independence 
is, admittedly, a sophisticated concept, vital for democratic life, but it is not yet a stand-
ard notion in 21st century Spanish mainstream politics.

Justice has, in turn, so to speak, invaded politics –and the media: daily news is pep-
pered with a variety of politically-related corruption scandals and legal proceedings 
involving politicians, political-party officers, and even members of the royal family, 
and court facilities are used on a regular basis for stand-ups by TV journalists. Justice 
has invaded politics also in another sense, through the politicians’ frequent use of judi-
cial/constitutional appeals to try to win arguments lost in debate or by parliamentary 
arithmetic. This political use of justice –by which justice substitutes for politics--has 
become almost standard practice in Spain today: Mariano Rajoy’s PP has presented 
appeals to the Constitutional Court against several aspects of the Statute of Autonomy 
of Catalonia, for instance, or the same-sex marriage law, while the PSOE has placed 
appeals to fight Rajoy’s recent labor reforms and national-health service cuts. 

Nevertheless, not all the cases brought before the courts represent a misuse of of judi-
cial power.  A good example of this is the case brought by the Union for Progress and 
Democracy, a minority party, and admitted on July 4, 2012 by the National High Court 
(which deals with felony crimes) against thrity-two former members of the board of 
Bankia, (“the bank that broke Spain”, according to the Financial Times). The head of 
the bank, Rodrigo Rato --former Finance Minister and Vice-President in José María 
Aznar’s Cabinet, former Managing Director of the International Monetary Fund, and 
former CEO of Bankia--, and the other thirty-one accused will stand trial on charges 
of alleged corruption and ”massive fraud” in connection with the collapse of Spain’s 
third largest bank. Here justice and politics are shown to be entwined in what could 
end up being the political/judicial scandal of the century –so far. It could also be a 
golden chance for the Spanish Judiciary to try to make peace with public opinion on a 
matter the vast majority of Spaniards feel very strongly about.  
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The main lesson to be taken from Carlos Dívar’s fall is this: never forget –as he did— 
that conduct while in office or carrying out public duties must not only be legal, but 
also legitimate. Respect, like trust, does not grow out of disrepute. As the old saying 
goes, clothes do not make the monk. Spanish public opinion is saying it loud and in-
creasingly clear --to anyone willing to listen.


