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Raison d’être and methodology of the meeting

It is never a straightforward undertaking to build shared experiences with 
people from different backgrounds. The language and the points of refer-
ence change from one person to another, from one country to another, from 
one profession to another. And yet this is what the participants in the meet-
ing organised by the CIDOB and the United Nations University attempted to 
do for two days in Rabat, as spring turned to summer in 2012. 

Many and varied views were exchanged during these two days,  profes-
sional divides were added to cultural divides and, bit by bit, word by 
word, they helped to build an immensely coherent story exploring the 
ties, the differences, the wariness and the complicity between the judi-
cial system, the press, freedom and democracy in the countries on both 
shores of the Mediterranean.

Judges and journalists from Morocco, Algeria, Tunisia, Spain, France and 
Italy, people, professionals, who do not speak the same language, who 
do not have the same experience of their work, but who share the same 
desire to comprehend their reality and that of others through the shared 
word, were the protagonists at this meeting.

This was the aim of the meeting: to facilitate mutual understanding and, 
especially, to provide a bridge between theory and practice, or rather, 
between theories and practices.

In the pages that follow, you will find a summary of the main thrust of 
the themes and discussions that took place at the Center for Transcultural 
Learning in Rabat. These pages reflect what was said rather than the 
men and women who said it, and does not take any notice of the divi-
sion into sessions that punctuated the meeting. It could not be otherwise 
after the rich exchanges of views that took place and carried the debate 
from one topic to another as presentations followed one after the other. 
There was a good deal of to-ing and fro-ing which, far from making 
the meeting repetitive, helped to expand further on each issue, to take 
thinking even further.
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“Justice was invented 
to replace lynching” 

“The judge applies 
the law, but the law 
is plural and it comes 
from many sources.
It is therefore necessary 
to dialogue with the 
judicial corpus to find 
the path that will be 
the most just so that it 
can be constituted to 
the benefit of justice 
and the justiciable”

As one of the organisers reminded everyone during the opening address, 
“it’s all about having a conversation: maybe we’ll manage to reach 
conclusions, maybe not, but at least we’ll have exchanged views on 
problems that preoccupy us all”. The pages that follow are ample testi-
mony of the wealth of this exchange of views.

Historical analysis and principles/components of the 
discussion

In order to come to a better understanding of the many and various rela-
tions between the press and the judiciary, it is important to see what the 
ties are that history has forged between them. 

Justice as a rational judgement in the face of the snap judgement 
of public opinion

“Justice was invented to replace lynching”. This sentence encapsulates 
the very idea of the justice that brings order and, especially, impartiality, 
moderation and rationality. It is on this eminently enlightened view that 
the foundations for the discussion were laid. 

Justice, therefore, comes from the conviction that it is only through anal-
ysis of the facts, listening to the people concerned and the equidistance 
between these people that the truth can be sketched out, while respect-
ing the dignity of the individual. 

The public hearing, a necessary counterweight to the judicial system

however, left to its own devices, with no external supervision, the judi-
cial system may also be a vehicle for injustice, hence the importance of 
the press, the guarantor of the public hearing. This publicness consti-
tutes the fundamental pillar of relations between judges and the media. 
Mirabeau had already pointed out, in the 18th century, that the interests 
of the accused would be sufficiently protected by the public hearing, 
they themselves demanding no more: that they were up against suspect 
judges, prevaricators, enemies, was of little import to them, for the pub-
lic hearing was the only means of defence that they required. The public 
hearing is thus a guarantee from the State of law, as the supervisor of 
judges and judicial power.

But the position of judges and journalists has changed considerably since 
the French Revolution. First of all, the judge is no longer the mouth that 
pronounces the law. After the second half of the 20th, the traditional 
State of law was transformed into a constitutional state of law: the judge 
became an essential means to make citizens’ rights a reality and, from that 
point on, the objective of the law was to translate the principles set out in 
the Constitution. As one of the other participants pointed out, “the judge 
applies the law, but the law is plural and it comes from many sources (laws, 
constitutions, human rights charter, etc.). It is therefore necessary to dia-
logue with the judicial corpus to find the path that will be the most just. It 
must be possible to constitute the law from differing views so that it can be 
constituted to the benefit of justice and the justiciable”. 
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“The trial puts the 
emphasis on the 
rational, whereas 
the media put the 
emphasis on the 
emotional. They do 
not ask who is right, 
but who is the most 
attractive”

Democracy, like the 
judicial system unique 
to it, needs deliberation 
and not impressions

In addition, journalism has taken on an unquestionable importance, in 
setting itself up as a bona fide fourth power within our society. Absent 
from the formulation established by Montesquieu, the media have 
none the less become one of the pillars of the State of law, indispen-
sable in keeping an eye on political power. They are “the watchdogs 
of democracy”. 

Two essential institutions, therefore, for the State of law and, in spite 
of everything, two institutions that share the same basic “design 
fault”: they are not powers that are democratic in origin, since neither 
judges nor journalists are elected by their fellow citizens. If, as would 
be demonstrated by the discussions that followed, it is necessary to 
broaden the democratic foundations of these two powers in order 
to improve the service that they offer to society, this deficiency does 
not prevent them from playing an essential role for democracy itself. 
According to Pierre Rosanvallon, who was quoted during the debate, 
journalism and judicial power are part of the “reflexivity” of democra-
cy, which turns towards itself to check the conformity of society with 
the founding principles of the social pact.

Judiciary and journalism, two mirrors in which our society looks at 
itself to get a better view of its true face.

The need to counterbalance media excesses: the return of 
lynching?

This common function has not prevented the development of a certain 
degree of competition between judges and journalists. The latter have 
certainly helped to identify dysfunctions in the judiciary, but they have 
also fuelled a number of parallel trials, often driven by striving for 
the sensational rather than out of concern for justice. In propagating 
prejudices at the very same time as legal proceedings were under way 
regarding the media’s provision of information, the media overstepped 
their role, to the detriment at once of the people involved (presumed 
innocent) and the judicial system. 

It is the manipulation of and by public opinion – as a passive element 
that consumes information and an active element that purveys subjec-
tive feelings and judgements – which has demanded a reaction from 
judges to defend the right to honour and privacy of people adversely 
affected by media excesses. One of the journalists speaking stated on 
this issue that “the trial puts the emphasis on the rational, whereas 
the media put the emphasis on the emotional. They do not ask who is 
right, but who is the most attractive”.

We thus end up with a new form of lynching, which is no longer phys-
ical but psychological, spread through public opinion, which demands 
that we strive for a fresh balance. Democracy, like the judicial system 
unique to it, needs deliberation and not impressions. To do this, it is 
indispensable that the media resume their essential function of provid-
ing information and being a catalyst for transparency.  It remains to 
be seen whether this is really possible in an instant society, where the 
time taken by the media is any number of times faster than the judicial 
process.
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1. This phrase refers to the investiga-
tion recently conducted by Judge 
Trévidic on the assassination of 
the Rwandan President, Juvénal 
habyarimana, in 1994, which takes 
apart the thesis defended a few 
years earlier by Judge Bruguière and 
the journalist, Pierre Péan, accor-
ding to which it was claimed that 
Tutsi rebel soldiers from Uganda, 
led by Paul Kagame, knowingly 
provoked the genocide of their own 
people, the Tutsis from the interior, 
to take hold of power.

2. The News of the World case blew 
up in 2007, with the revelations 
over the generalised practice of the 
illegal bugging of mobile telepho-
nes belonging to celebrities and 
families of victims of cases that 
received considerable media atten-
tion.

Common points between judges and journalists: ties 
and dangers

Judges and journalists are sometimes antagonists, sometimes allies, but 
they are inevitably linked. Fundamentally, they share three interdepend-
ent principles, necessary for them to do their job correctly and essential 
in fulfilling their role in the democratic system.

First of all, the truth. Journalists and judges are all looking for the 
truth, or they should be, at least. But which truth do we mean? From 
the judicial point of view, for example, we see that legal truth does not 
necessarily rhyme with historical truth. “We have also seen judges invent 
truths with the help of media outlets, like in Rwanda”1, one of the judg-
es recalled. The media, for their part, sometimes help to construct false 
truths among public opinion out of economic, political or other interests 
or, quite simply, employ illegal means to construct their truth (see, for 
example, the News of the World case2).

When the mark is overstepped in such ways, we are reminded of the 
necessity of ethics and codes of practice, which we will examine below.

Then comes freedom, i.e. the existence of circumstances that allow 
judges and journalists to do their job. We can thus identify a number of 
illegitimate hindrances to justice, such as the lack of material resources 
or the fact that the police are not in the service of the judiciary but of the 
current political power. As for journalists, they need a degree of security 
in their investigations, regarding the secrecy of the identity of sources, 
for example, but also in view of their physical integrity under the threat 
of over-zealous prosecution, torture or death.

examination of the links between press freedom and the judiciary will be 
discussed in the next section of this report.

Finally, independence. enshrined in every democratic constitution as far 
as the judicial system is concerned, independence is absolutely essential 
to guarantee the belief of the accused and society as a whole in justice. 
It is necessary to guarantee that the judge is not conditioned by political, 
economic, social or any other pressures. Frequently, such pressures are 
not direct but occur in the form of non-formalised orders, which makes 
them more difficult to identify and, in consequence, avoid.

The politics of numbers, in vogue for several years in the interest of mak-
ing the administration of justice more efficient, is thought to be one of 
the most serious hindrances to judicial independence. To come to a bet-
ter understanding of the risks of “everything by numbers”, the speakers 
cited the example of the number of deportations by the police in France 
which, in their opinion, did not follow objective reasons of public security 
but target figures from the Ministry of the Interior.

The problem is the same for judges, since the choice of  figures as the 
ultimate criterion for assessing their work encourages them to give prior-
ity to small investigations which are easy to resolve rather than complex, 
more serious cases, which demand much longer, in-depth investigation. 
Such figures, therefore, prevent in the end the effective fight against 
serious crime. 

Judges and journalists 
are sometimes 
antagonists, sometimes 
allies, but they are 
inevitably linked

Such figures prevent in 
the end the effective 
fight against serious 
crime
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The example of Serbia was given (the “terror of performance”), 
explaining that judges were relieved of their responsibilities simply 
because they did not achieve their targets. The judge is therefore sti-
fled by figures in a removal of sense from the jurisdictional function. 
In this situation, we are justified in wondering whether political will is 
not at work to distract judges from what is essential.

Regarding the press, the question of knowing, which is behind the 
various media, is also essential (economic powers, politics, security 
forces, etc.). Moreover, the lack of independence in the judiciary may 
adversely affect the independence and freedom of journalists (the case 
of a number of journalists killed in Russia was mentioned).

The greatest danger to the independence of the media today, especial-
ly in democratic countries, is the economic and financial dependence 
of the print and audiovisual media. This economic fragility leaves the 
media more vulnerable to the interests of financial backers or inves-
tors, whether in a direct way through advertising, or else directly 
through the funding of the media concern. 

Such economic dependence further weakens the independence of 
the media, making it more dependent on public opinion, as citizens 
become consumers who have to be entertained rather than critical 
readers who have to be informed. Moreover, the pressure to be the 
fastest to release a news item and reach more and more people is a 
threat to the quality of information. 

Moreover, economic dependence also weakens the already weak link 
in the media: the journalists, who are seeing their job security fade 
and are therefore becoming less bold, less free when it comes to inves-
tigating and telling their stories. As one of the journalists from europe 
put it, “journalists are not heroes, they want to keep their jobs.”

Finally, we should not forget the vested interest of governments in 
diverting the attention of citizens away from their inability to solve 
the major economic problems. Thus, drawing the public’s attention to 
general news items continues to be, according to some participants, a 
seductive tool for the political decision-makers.

Press freedom and the judiciary

As we have seen, press freedom is considered a component that is 
essential to democratic systems, but it maintains a complex and, at 
times, contradictory relationship with the judicial system.

In some cases, press freedom may compromise the independence of 
the judiciary. Often, for example, the media fail to respect the pre-
sumption of innocence, and we see those “presumed guilty” put 
on show. This represents considerable pressure being exerted on the 
judge in the performance of his task. As several speakers pointed 
out, it is normal that pressure be exerted on the judge, but he must 
be capable of keeping it at a distance, even though it may become a 
problem when public pressure is such that it sows the seeds of doubt 
in the judge’s mind. 

The greatest danger 
to the independence 
of the media today, 
especially in democratic 
countries, is the 
economic and financial 
dependence of the 
print and audiovisual 
media

“Journalists are not 
heroes, they want to 
keep their jobs”
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3. A political and financial case 
revealed by the online maga-
zine Médiapart regarding liliane 
Bettencourt, businesswoman and 
one of the three richest people 
in France, suspected of tax fraud 
and having been involved in the 
possible illegal funding of Nicolas 
Sarkozy’s presidential campaign in 
2007.

4. In certain countries, such as 
Morocco, Tunisia and Togo, there 
are specific codes that regulate 
everything to do with the press, 
from the right to publish to the 
sale of newspapers on the public 
highway. Frequently, these codes 
also include the typification of the 
crimes and misdemeanours related 
to the activity of the journalist.

Situations also arise in which press freedom may, on the other hand, pro-
mote the independence of judges and the judiciary. It is not uncommon 
for judges to have connections with the press in order to be in a position 
to have information passed on so that public opinion can get a grasp on 
the subject. But this is an objective, underground alliance between the 
press and the judiciary. 

Finally, a free press remains a privileged way to shed light on dysfunc-
tions in the judiciary and the democratic system and, in so doing, 
guarantee the independence of the judiciary. examples are numerous, 
from the famous J’accuse… ! by Émile zola in the Dreyfus affair, to the 
more recent Woerth-Bettencourt case3. As a result, the journalist can 
become a disruptive influence, especially in times of crisis, and this is 
why we need judges who will protect his profession.

Indeed, the lack of judicial independence may, by the same token, com-
promise the freedom of journalists (see, for example, the Tunisian case 
cited below). likewise, the lack of independence among journalists may 
compromise the independence of judges (“when the press increases 
pressure on the police and political power, judges have trouble extricat-
ing themselves from this influence”).

Therefore, the credibility of the judiciary is indissociable from the prin-
ciple of transparency, and this implies the existence of free journalists 
and that these journalists are allowed to be critical of the judiciary. The 
journalist tends to stick his nose in where it is not wanted because it’s his 
job, his duty as a journalist, to pass on information that the public needs 
in order to form an opinion on the judicial system.

Of the phrases heard during the meeting, this one, spoken by a journal-
ist, perfectly sums up this presence, which is at times a nuisance but 
always necessary: “Without journalists, there is no journalism and with-
out journalism, there is no democracy”. It is for this reason that, when 
there is a conflict between freedom of expression and the actions of the 
judiciary, restrictions on the former must be especially justified. 

The Tunisian case

The Tunisian case, presented and analysed during the meeting by several 
speakers from that country, gives us a closer look at the practical implica-
tions of everything that has been said above.  

Today, Tunisia is a country undergoing transition, with a press and a judi-
ciary in complete disarray because of the dictatorship. The Ben Ali regime 
used the judiciary to attack the media, and magistrates did not use the 
Press Code4 to do this, but the Criminal Code. Journalists, for their part, 
were also used against the rare few judges who remained independent.

Today, in spite of the fall of the regime, the very same players are still 
on the scene and, as a result, a slightly confused atmosphere has estab-
lished itself, with complete freedom of political expression and the total 
will of society to use these two instruments, the judiciary and the press, 
in the political struggle. The Tunisian participants stressed the need for 
the independence of these two bodies, but they also reminded us that 

A free press remains a 
privileged way to shed 
light on dysfunctions 
in the judiciary and the 
democratic system and, 
in so doing, guarantee 
the independence of 
the judiciary

“When the press 
increases pressure on 
the police and political 
power, judges have 
trouble extricating 
themselves from this 
influence” 

“Without journalists, 
there is no journalism 
and without 
journalism, there is no 
democracy”
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5. For more information on this issue, 
several references can be consulted 
on the Internet, including:
http://www.hrw.org/
fr/news/2012/06/15/
tunisie-quelle-information-sur-les-
proc-s-des-martyrs-de-la-r-volution
http://www.thenational.ae/news/
world/middle-east/tunisia-mourns-
martyrs-of-the-revolution

they are witnessing a return to the old ways: today, it is no longer the 
State but certain forces which are trying to use the judiciary by institut-
ing legal proceedings against the media (accusing them of blasphemy, 
for example). And thus, the judiciary finds itself embroiled in this political 
struggle.

At the same time, the problem has arisen of the public hearing, result-
ing in considerable debate within the Tunisian institutions. It was finally 
decided that journalists could attend hearings, but that it would be for-
bidden to broadcast them.

A problem of trust in the judiciary persists, which also derives from the 
fact that the military courts have taken over the “martyrs of the revo-
lution” case5. People are afraid that the security body is trying to hide 
some of the truth and that justice will not be fully done. For the Tunisian 
speakers, even though the fears caused by the presence of the media 
and the broadcast of trials may be understandable, their use ought to be 
permitted within the framework of a traditional judiciary.

Changes to the press, new ways of communicating, 
transparency and public opinion

The credibility of the judiciary goes hand-in-hand with the principle of 
transparency, which is demonstrated through the public hearing and 
the ability of journalists to analyse and criticise the judicial system. As 
we have seen, this publicness has a positive effect as it helps to improve 
judicial proceedings.

Anyone and everyone has the right to have their case heard in public, 
and the judgement must also be made public.  In addition, publicness 
must benefit the victim as much as the accused, the judge being the 
guarantor of the freedom of expression at the trial. likewise, transparen-
cy would have a beneficial effect on the judge’s work since, to the extent 
that his actions are public, he would be bound by an obligation of what 
the english-speaking world refers to as self restraint.

In the end, the public hearing brings with it a number of advantages:

•	 It helps to foster transparency;
•	 It prevents prevarication and corruption; 
•	 It helps to foster the advent of judicial truth;
•	 It helps to foster the quality of justice; 
•	And it may play a part in education concerning the judicial system.

“In a democracy, freedom of expression and accountability are two terms 
in the same equation”. These words were spoken clearly during the 
debate, but how can the judiciary be held accountable? The succession 
of numbers and statistics, often used by political decision-makers, does 
not really achieve the objective of accountability, which is, when it comes 
down to it, to facilitate citizens’ understanding of the actions conducted 
by the judiciary in order that they can form a judgement on them.  

Some interesting initiatives were outlined to bring the work of the judi-
ciary closer to the people, such as neighbourhood meetings between 

“In a democracy, 
freedom of expression 
and accountability are 
two terms in the same 
equation”

“We must not forget 
that the dignity of 
the person is the 
foundation of the 
democratic State and 
the State of law. 
Today, the media circus 
poses a clear problem 
as to respect for the 
fundamental rights of 
the accused”
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judges and residents, but the primordial need for an independent press 
with an educational bent came up in the discussion, again and again. 
however, the dominance of the audiovisual in the media today makes 
this task even more difficult, since the image leans more towards enter-
tainment and, therefore, the trivialisation of the inevitable complexity of 
the real and the juridical fact. 

Therefore, people shouting at the entrance to the court, the disclosure of 
details of the accused’s private life and other similar practices are ways to 
humiliate the “presumed criminal”; all the more so in that it would seem 
that the presumption of innocence is a thing of the past in the media, 
duly replaced by a presumption of guilt, which had been forgotten since 
the enlightenment. 

One journalist put it thus during the meeting: “The media simplify the 
facts and do away with shades of grey, because we really like things to 
be simple. We show characters constructed with the help of the cin-
ema: the rapist, the killer, the crook… Therefore, the accused loses his 
personality and becomes a social symbol, an ‘archetype’.” But this is 
very dangerous, for it is just as much the work of judges as the right of 
the accused that are its victims. “Which judge would dare to acquit the 
accused with a crowd standing before him that has already made up its 
own mind?” he wondered. Such media coverage of trials may discredit 
the court if it fails to meet society’s desire to see a lynching. even more 
so in that, when the courts appear in the press, it is only rarely for edu-
cational purposes, explaining the judicial process, but more frequently 
taking the perspective of a general news item.

Moreover, we must bear one fundamental principle in mind: the dignity 
of the person. And leave it up to certain judges to stress that “we must 
not forget that the dignity of the person is the foundation of the demo-
cratic State and the State of law. Today, the media circus poses a clear 
problem as to respect for the fundamental rights of the accused”. 

Journalism must therefore go back to its role of mediation in order to 
enhance its legitimacy. In a so-called “information” society, in which 
the sources of information are practically inexhaustible and available 
to everyone on the Web, investigative journalism and in-depth edito-
rial work are presented as differentiating characteristics that may help to 
save the media from their progressive deterioration (as much in terms of 
readership as revenue) and return to a responsible relationship with the 
judiciary. 

Thus, it is frequently the case that people increasingly get their informa-
tion from non-traditional media and, in particular, through media for 
which they do not have to pay, but they also make their own contribu-
tion to what information is available by uploading content: images, texts, 
reports…

The media must be capable of providing in-depth information and mak-
ing it more comprehensible, not by simplifying it but by putting it in 
context, checking it and putting it in perspective. At the end of the day, 
the media must give up the idea of being straightforward purveyors of 
information to become producers of detailed information, while facilitat-
ing the participation of citizens in this process.

The media must 
give up the idea of 
being straightforward 
purveyors of 
information to 
become producers of 
detailed information, 
while facilitating the 
participation of citizens 
in this process
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Public opinion

It is important to consider the interference between public opinion and 
the judiciary. how does public opinion come into being? It is change-
able and generally comes from impressions and preconceived ideas 
rather than information and thinking.

Democracy must be a democracy of deliberation, and yet we find 
ourselves in an instant society surrounded by advertising rather than a 
society of debate. The judge must be aware of this and must be capa-
ble of resisting it. 

yet, it is impossible to remain wholly indifferent to public opinion. 
For instance, when we continue to suppress actions which, in spite of 
everything, are accepted by society (abortion, for example, or the use 
of cannabis). The judge must be aware of this, while maintaining a 
difficult balance that safeguards the effectiveness of the law. The best 
compass to avoid losing one’s way in this striving for balance between 
strict application of the law, the historic context and public opinion, 
are the international human rights conventions.

It is equally important to differentiate between being accountable 
to public opinion and slavishly following it. It is necessary to work to 
create an educational effect which shows judicial independence in its 
best light and, at the same time, enables people to take part in think-
ing about the judiciary. It is thus not a matter of institutional public 
relations but rather of opening the debate up to the common man 
and allowing citizens to take part in the judicial process in an intel-
ligent way. examples were given by several speakers. Thus, citizens 
could act as assessors of the criminal courts, or else take part in the 
very administration of justice 

In this rapprochement between the judiciary and public opinion, it 
is ultimately necessary to undergo a major cultural revolution in the 
writing, in the drafting of judges’ decisions, for a fair number of these 
decisions are incomprehensible to the majority of people.

The presence of judges and journalists from Arab countries, who are 
currently experiencing a transition towards democracy, also helped to 
analyse the relationship between judiciary, media and public opinion 
in non-democratic regimes. The Tunisian case has been mentioned, 
reminding us that Ben Ali enjoined the magistrature to be independ-
ent of public opinion. Alas, he was not doing it out of any concern 
for guaranteeing the independence of the judiciary, for it was public 
opinion that was championing the human rights of which he was 
speaking. 

The world of journalism also has a role to play in the shaping of public 
opinion, but we should not idealise it, by believing in an illusory media 
independence, all the more so in that, when people buy a newspaper, 
they choose the one closest to their own opinion. We should bear this 
in mind when we speak of pluralism.

Pluralism, then, is not to be found in the existence of various media, 
but in the existence of true pluralism within each medium.

It is ultimately 
necessary to undergo 
a major cultural 
revolution in the 
drafting of judges' 
decisions

It is equally important 
to differentiate 
between being 
accountable to public 
opinion and slavishly 
following it
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having more 
information does not 
guarantee having a 
more critical mind 

The role of the media 
in all this is to defend 
complexity

Democracy calls for 
transparency. It is the 
blueprint for political 
modernity

6. The Outreau case sparked a lively 
debate in France on the dys-
functions of the judiciary and the 
excesses of the media, following 
the mistaken guilty verdicts in first 
instance against several people 
accused of paedophilia. 

There is also the question of access to information and, in this sense, 
the confusion that may arise between the media on the Internet, the 
social networks and public opinion for, as we have seen, they are differ-
ent things and should remain so. But having more information does not 
guarantee having a more critical mind. The social networks may be vehi-
cles for information, but it is not information per se. “The role of the 
media in all this is to defend complexity, to distance oneself a little 
and to explain to the readership”, asserted one of the participants. “If 
there is a media system that works, it may facilitate the rapprochement 
between public opinion and the judiciary”.

Another speaker added, “Democracy calls for transparency. Citizens must 
be able to express their opinion. The idea of public opinion did not exist 
before the 18th century and it came into being as a way to have some 
means of appeal against the decisions of the courts. It is the blueprint for 
political modernity”.

And yet, at times, it is necessary to be able to curb this public opinion 
to avoid abuses, for there is a serious risk of descending into populism. 
Risks that are difficult to put right once they have happened. We have 
given too much media attention to general news items, and the Outreau6 
case is the most obvious example of how this interferes with the normal 
functioning of the judiciary.

The opinion of the judges taking part in the meeting was clear on this 
issue: “Judicial power is counter-majoritarian and its decisions ought to 
be made according to the legislation and the rights of those who stand 
accused and not according to majority opinion”, concluded one of the 
magistrates. 

Ethics and Codes of Practice

We finally come to one of the main debates arising from the relationship 
between press and judiciary, and their role within the democratic system. 
Indeed, if, as we have seen, both institutions are essential to creating a 
balance of power and if, as we have also discussed, both are subject to 
internal and external constraints, in what way can we guarantee that 
they can fulfil their role properly? 

It is therefore necessary to analyse the mechanisms, current or possible, 
that would enable judges and journalists to exercise their profession in 
the best way possible and thus provide the public service expected of 
them.

And yet, as the debates unfolded, we found ourselves immediately 
grappling with several opposing arguments: ethics vs. codes of practice, 
regulation vs. self-regulation, restitution vs. retribution. It is interesting to 
analyse them in a little more detail.

First of all, it was the notions of ethics and codes of practice that were 
discussed for, though ethics is an individual notion (“how I consider I 
must act”), several speakers mentioned codes of practice, i.e. the range 
of ethical principles and rules that determine the minimum duties 
required by professionals as they go about their work.
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A good judge must 
change the perception 
of his independence 
and neutrality and put 
forward ethical notions

7. This Code can be obtained in pdf 
format at the following link:
http://www.cidej.org/c/
document_library/get_
file?uuid=c35f86c4-653e-4d0a-9-
a62-06d140078aaf&groupId=10131

8. A pdf copy of this Recueil can be 
obtained at the following address:
http://www.conseil-supe-
rieur-magistrature.fr/files/
recueil_des_obligations_deontologi-
ques_des_magistrats_FR.pdf

9. An interesting example of this is 
the Munich Charter (or Declaration 
of the Rights and Duties of 
Journalists), signed in Munich on 
24 November 1971, which lists seve-
ral rights and duties. The text can be 
found at the following link:
http://www.journalistes-cfdt.fr/
charte-1918/la-charte-de-munich.
html

As regards ethics, the discussion was particularly interesting as far as 
the judiciary is concerned. Thus, whereas some magistrates held that 
a good judge, if he wishes to adopt his role as guardian of freedoms, 
must change the perception of his independence and neutrality and 
put forward ethical notions, others expressed doubts on this assertion. 
In the conventional way of things, there would only be the law and the 
judges responsible for applying it, but, with ethics, we introduce a dif-
ferent, completely new, element, which would have an influence on 
judges without arising from the law and without its legitimacy. The risk 
of putting the emphasis on judicial ethics would therefore assume a 
deinstitutionalisation, an adjustment of focus on people and not on the 
institution.

Regarding codes of practice, there are texts that bring together cer-
tain ethical guidelines and principles vis-à-vis the judiciary, like the 
Ibero-american Code of Judicial Ethics7 or the Recueil des obligations 
déontologiques des magistrats8 in France, but none of these texts can be 
truly said to be a code of practice. At the time the code was being draft-
ed in France, one the participants reminded us, the judicial body had no 
desire to find itself too hemmed in and be open to sanctions whereas 
there was a climate of pressure driven by the President of the Republic.

Which brings us back to the second opposing argument, between regu-
lation and self-regulation. Indeed, we may admittedly have more-or-less 
binding rules as far as the work of judges and journalists is concerned, 
but who is supposed to oversee their application? 

here, the debate focused particularly on the media. Some said they 
were in favour of regulation outside the profession of journalist, but the 
majority of speakers underlined the dangers of this view and the advan-
tages of oversight by journalists proper. Thus, whereas some stated that 
“there is a need for a true regulatory body to guarantee that freedom 
of expression does not overstep democratic standards”, the majority 
put forward the fact that “self-regulation provides a balance between 
our freedom of expression and the ethical rules that must not be trans-
gressed in the performance of such work.” 

In this sense, “the point is to relieve the pressure on the judiciary. If, 
with every mistake a journalist makes, the matter is brought before the 
courts, it’s going too far”. As a result, “the existence of a professional 
body able to deal with these questions and find solutions to them would 
help to protect media credibility and safeguard the citizen’s right to infor-
mation.”

Journalists’ associations and unions give themselves codes9 and, in 
quebec and luxembourg, there are also Press Councils, to which any 
citizen may complain and which have authority over anyone who violates 
the standard. All media are subject to it. It would be a matter of seeing 
to it that, within these structures, the profession itself (journalists, press 
bosses, etc.) are more fully represented. 

In France, press mediators have been on the scene for a number of years. 
These mediators, created within several newspapers and television and 
radio broadcasters, “whose raison d’être is to support the credibility of 
the media”, are responsible for “hearing the grievances of the public on 



PReSS FReeDOM AND JUSTICe: The NeCeSSARy SeARCh FOR AN IMPOSSIBle eqUIlIBRIUM

20 

It is necessary to turn 
back these rules of 
distanciation, the 
principles of self-
regulation, which 
would help to enhance 
the professional 
independence of 
journalists, on those 
who would try to 
restrict them

10. yves Agnès, “les médiateurs de 
presse, pour retrouver la crédibilité”, 
Médias, No. 10, September 2006 
(http://www.revue-medias.com/
les-mediateurs-de-presse-pour,266.
html)

how information is dealt with, passing the grievances on to the journal-
ists and giving their opinion on the problems raised”10. yet, in the view 
of the participants at the meeting, press mediators cannot be considered 
true mediators as they lack detachment vis-à-vis the body they are sup-
posed to be keeping an eye on, which impairs their impartiality. As one 
of the speakers said, “there’s just one kind of self-legitimisation which is 
done with a little more information”.

And thus we come to the final opposing argument, the one that sepa-
rates constraint from freedom, the imposition of obstacles from the 
adoption of facility. 

Certain participants vehemently maintained that it is essential that the 
full force of criminal law be applied to journalists who fail in their deon-
tological duties. “Self-regulation is all well and good, but sanctions are 
still necessary”, asserted one of the participants. “Custodial sentences 
are not necessary for violations of the press laws”, replied the majority 
of the guests at the meeting. But then how should we proceed? Is there 
not some way of ensuring that journalism fulfils its duty without trans-
gressing certain limits?

It was here that the notion of “restitutive law” (putting an end to 
wrongdoing) was brought up, in opposition to “retributive law” (pun-
ishing for having caused this wrongdoing), which took a debate that 
seemed to have run its course much further. It is particularly interesting 
to remember here the thinking of the only participant who was neither a 
judge nor a journalist, but a sociologist. In his opinion, there are a certain 
number of rules in the work of journalists that enable them to exercise 
their profession as it should be done, rules which he called “profession-
al distanciation”. It may be a question, for example, of cross-checking 
information, of allowing each of the opposing parties to give their side 
of the story, of separating facts from opinions or of not being subordi-
nate to one’s source.

Today, all of these rules find themselves limited by the existence of sev-
eral factors. The absence of more than one source of information is the 
first of these limitations. These days, institutional or official sources are 
practically the only ones, whereas other possible sources are ignored. 
This is also true as far as judicial sources are concerned, which, in their 
turn, may be exploited (this would be the case with certain barristers, 
who may consider it in the interests of the defence of their client to give 
exhibits from their brief to journalists). hence the importance of the 
diversity of sources. Thus, there are associations that draw the attention 
of the media to certain cases and may, for example, serve as alternative 
sources. To sum up, the more numerous the sources, the greater the citi-
zen’s chances of being better informed.

The second of these factors is the issue of economic constraints. Media 
dependence on shareholders and buyers of advertising space, the fear 
of being beaten by one’s competitors in being the first to publish a piece 
of information, or the simplification that such competition entails are all 
issues that prevent the appropriate treatment of information.

Faced with this situation, the best solution is simple, but difficult to put 
into practice: help journalists to abide by their rules of distanciation. It 
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goes without saying that there are laws that provide a framework for 
the freedom of expression (the right to the image, etc.) in order to pro-
tect those “hurt by the press”. There are also, as we have seen, codes 
of practice, occasionally established within editorial offices, but which 
function in a somewhat disparate manner. But if we wish to take on the 
problem at source, it is necessary to turn back these rules of distancia-
tion, the principles of self-regulation, which would help to enhance the 
professional independence of journalists, on those who would try to 
restrict them. It would be a question, for example, of approving proper 
antitrust laws or else laws which give journalists rights vis-à-vis their 
employers or laws that guarantee the legal protection of the confidential 
source.  

The law, thus, comes to the rescue of true journalism, in a final alliance 
between those two pillars of the democratic State: the judiciary and the 
media. Two phrases nicely sum up their scope: “Regulation cannot be 
there to destroy freedom. We need a law that makes it possible to culti-
vate professional independence rather than diminish it.”

Final thoughts: time for the press, time for the judiciary

Only a few days after the meeting in Rabat, the Wikileaks affair hit the 
headlines once again. great Britain was about to extradite Julien Assange 
to Sweden, so Mr Assange sought refuge in the embassy of ecuador, the 
country from which he then requested political asylum.

you will remember that the Wikileaks affair refers to the non-profit 
making organisation which bears that name and was behind the online 
disclosure and publication of numerous documents from the intelligence 
services of a number of countries, particularly on the wars in Iraq and 
Afghanistan, as well as on various other subjects. 

Since the affair came to public attention and the subsequent persecution 
and arrest of its founder, Julien Assange, a debate has begun on a global 
scale on the importance of press freedom and its limits. And yet, surpris-
ingly, nothing was said on the subject during the meeting organised in 
Rabat by the United Nations University and CIDOB last June. Why such 
an oversight?

The Wikileaks affair was front page new for months, from the end of 
2010 to mid-2011. every television broadcaster was talking about it, 
debates were organised and the Web was buzzing. And then nothing, 
or as good as. The news had changed, the affair that had shaken all the 
intelligence services and embassies throughout the world, the countless 
documents that revealed mistakes, abuses or crimes by governments in 
a number of countries, all this had become secondary, or simply irritat-
ing, overnight. The judicial work regarding Assange’s possible extradition 
to Sweden, the State which had issued an international warrant for his 
arrest, continued, but in silence. The media went quiet and the judges 
got down to work.

We thus come to 2012, with an economic crisis in full swing, major 
political transitions in a number of countries on the southern shore of 
the Mediterranean, at a time when no one remembers any more what 
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had been crucial only a few months earlier, even at a meeting between 
judges and journalists on press freedom and the judiciary. 

had the meeting taken place a few weeks later, once the media storm 
had again broken out, there can be no doubt that the participants 
would, sooner or later, have mentioned the Wikileaks affair and its impli-
cations for the right to information, press freedom, judicial oversight 
over the media, etc.

Which goes to show that time for the judiciary is not the same as time 
for the press and that it is the latter that sets the pace of debate, even 
judges’ debates.


